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IDAPA 37 
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CHAPTER 11 

37 0 3  11 -RULES FOR CONJUNCTIVE MANAGEMENT OF SURFACE 
AND GROUND WATER RESOURCES 

000 LEGAL AUIHORIIY (RULE O),, 
Ihese rules are promulgated pursuant to Chapter 52, Iitle 67, Idaho Code, the Idaho Administrative Procedure Act, 
and Section 42-603, Idaho Code, which provides that the Director of the Department of Water Resources is 
authorized to adopt rules and regulations for the distribution of water from the streams, rivers, lakes, ground water 
and other natu~al water sources as shall be necessav to carv  out the laws in accordance with the nriorities of the 
11gh1, 01 r h t  USCIS thereof I hesc snl:s 3re ~ l i o  lssufd puriu&~ ro Secrion 42- IXUS~X, .  Id.11io ~.ode,'\vliish provides 
rhe I)irecror \\ 1111 ~ J I ~ I O I I I ) .  1,) pr.)mulgrltc rulc* ~rnplrmcntlng t1r c.fiectuir111g [he puwe~ > JIIJ duties .)irhe Jepann~cnt 

I 10-7-91] 

001, I I I L E  AND SCOPE (RULE 1) 
These rules may be cited as "Rules for Conjunctive Management of Surface and Ground Water Resources" Ihe  ~ules  
orescribe orocedures for resoondie to a de-liverv call maze bv the holder of a senior-orioritv surface or eronnd water 
11g111 ag3111sl the h111Jcl ol'u junior-prlolitv g~ t~und  \\,atc.l 11yh1 ill iln 31-1 hdvillg rl i ~ ~ n i n l ~ m  ~r.)unrl wrl1c.r .upply I t  I <  

1nrcnJr.d 1li:n rh:se rules be i~li.~rp,)~ated I I I I ~ I  ~ C I I C T J I  rules g)verItmY ivrlrer ~ I I S I I I ~ U I I O I I  I I I  id ah<^ \\hell 1 ~ ~ 1 1  rule< r l r ~  

adopted subsequently (10-7-94) 

002. WRII TEN INTEXPRZTAIIONS (RULE 2). 
In accordance with Section 67-5201(19)(b)(iv), Idaho Code, the Department of Water Resources does not have 
written statements that pertain to the interpretation of the rules of this chapter, or to the docnmentation of compliance 
with the rules of this chapter (10-7-94) 

003 ADMINISTRATIVE APPEALS (RULE 3). 
Appeals may be taken pursuant to Section 42-1701A, Idaho Code, and the department's Rules of Procedure, IDAPA 
37 01 01 (10-7-94) 

004. SEVERABILIIY (RULE 4). 
The rules governing this chapter are severable. If any ~ule,  or p a t  thereof; or the application of such rule to any 
pesson or circumstance is declared invalid, that invalidity does not affect the validity of any remaining portion of this 
chapter (1 0-7-94) 

005. OIHER AUIHORITIES REMAIN APPLICABLE (RULE S),, 
Nothing in these rules shall limit the Director's authority to take alternative or additional actions relating to the 
management of water resources as provided by Idaho law (10-7-94) 

006. -- 009. (RESERVED). 

010 DEFINIIIONS (RULE lo).. 
For the purposes of these rules, the following terms will be used as defined below 

01. Area Having A Common Ground W a t e ~  Supply A gronnd water source within which the 
diversion and use of ground water or changes in ground water recharge affect the flow of water in a surface water 
source or within which the diversion and use of water by a holder of a ground water right affects the ground water 
supply available to the holders of other ground water rights (Section 42-237a g , Idaho Code) (10-7-94) 

0 2  Artificial Ground Water Recharge. A deliberate and purposeful activity or project that is 
perfbrmed in accordance with Section 42-234(2), Idaho Code, and that diverts, distributes, injects, stores or spreads 
water to areas from which such water will enter into and recharge a ground water source in an area having a common 
ground water supply (10-7-94) 

03. Conjunctive Management Legal and hydrologic integration of administration of the diversion 
and use of water under water rights from surface and ground water sources, including areas having a common ground 
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water supply (10-7-94) 

04,. Delivery Call A request from the holder of a water right for administration of water rights under 
the prior appropriation doctrine (10-7-94) 

05. Department The Department of Water Resources created by Section 42-1701, Idaho Code. 
(10-7-94) 

0 6  Director The Director of the Department of Water Resources appointed as provided by Section 42- 
1801, Idaho Code, or an employee, hearing officer or other appointee of the Department who has been delegated to 
act for the Director as provided by Section 42-1701, Idaho Code (1 0-7-94) 

07. Full Economic Development 0fUudergr.ound Water Resources Ihe diversion and use of water 
from a ground water source for beneficial uses in the public interest at a rate that does not exceed the reasonably 
anticipated average rate of'future natural recharge, in a manner that does not result in material injuy to senior-priority 
surface or ground water rights, and that furthers the principle of reasonable use of smface and ground water as set 
forth in Rule 42 (10-7-94) 

08. Futile Call A delivery call made by the holder of a senior-priority surface or ground water right 
that, for physical and hydrologic reasons, cannot be satisfied within a reasonable time of the call by immediately 
curtailing diversions under junior-priority ground wateI rights or that would result in waste of the water resource,, 

(10-7-94) 

0 9  Gronnd Water Management Area Any ground water basin 01 designated part thereof as 
designated by the Director pursuant to Section 42-233(b), Idaho Code (10-7-94) 

10. Gronnd Water Water under the surface of the ground whatever may be the geological strnctuse in 
which it is standing or moving as provided in Section 42-230(a), Idaho Code (10-7-94) 

I 1  l lo ldr~ Of \ \\stet Right I he lcg:ll or beneficial o n n c ~  .,r u,cr pur.1~~111 11, lus: JI  .'unrrn:r U I  1 

~ i y h r  ro ili\crr 01 to prorz:I 111 p lxc  su~t::c t11 ;1<1u11d !wrcr .)f rh: sr:irc f o ~  n belleriadl u>c pu~posc (10-7-941 

12 Idaho Law Ihe constitution, statutes, administrative rules and case law of Idaho (10-7-94) 

13,. Jnnior-Priority A water right priority date later in time than the priority date of other water rights 
being considered (10-7-94) 

1 4  Material Injury Hindrance to or impact upon the exercise of a water right caused by the use of 
water by a n o h  person as dete~mined in acco~dance with Idaho Law, as set forth in Rule 42 (10-7-94) 

15. Mitigation Plan A document submitted by the holder(s) of a junior-p~iority ground water right 
and approved by the Director as provided in Rule 043 that identifies actions and measures to prevent, or compensate 
holders of senior-priority water rights fo~ ,  material injuly caused by the diversion and use of water by the holders of 
jnnior-priority ground water rights within an area having a common ground water supply (1 0-7-94) 

1 6  Person. Any individual, partnership, corporation, association, governmental subdivision or agency, 
or public or p~ivate organization or entity of'any character (1 0-7-94) 

17 Petitioner Person who asks the Department to initiate a contested case or to otherwise take action 
that will result in the issuance of an order or rule (1 0-7-94) 

1 8  Reasonable Gronnd Water Pumping Level A level established by the Director pursuant to 
Sections 42-226, and 42-237a g , Idaho Code, either genemlly for an area or aquifer or for individual water rights on 
a case-by-case basis, for the purpose of protecting the holders of senior-priority ground water rights against 
unreasonable lowering of ground water levels caused by diversion and use of'suface or ground water by the holders 
of junior-priority surface or ground water rights unde~ Idaho law (10-7-94) 
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19,, Reasonably Anticipated Average Rate Of' Future Natural Recharge 'The estimated average 
annual volume of water recharged to an area having a common sound water suuulv from ureciuitation. underflow - - - . .  . . . 
iruni tt~but;tty sources, aud treallt loses arid 3 1 ~ ~ 1  \11c1 tnilrlcnullv rxhd12cd to ;an 1rc.l 1h.fivitig 3 ;ot1tmo11 ~ S O L I I ~  

\\al~.r \upply :I.; 2 result of the divers1011 and use oi \rarer t;>r InIgxlon 3nrl .~ther pulpu;ci l'hc citin1:trc ~ v i l l  bc bos:J 
on a\.dil,lbl: Jar3 rezarJ1112 unrlltlon. ot'rl~v:r,~on ~ n d  u,> oin.;lrct existing or the time rlic eitit113rc 1s n ~ ~ d e  .lt~d 1n.q 
vary as these conditions and available information change 

. 
(10-7-94) 

2 0  Respondent Persons against whom complaints or petitions are filed or about whom investigations 
are initiated (1 0-7-94) 

21. Senior-Priority A water right priority date earlier in time than the priority dates of other water 
rights being considered (10-7-94) 

22 Surface Water Rivers, streams, lakes and springs when flowing in their natural channels as 
provided in Sections 42-101 and 42-103, Idaho Code (1 0-7-94) 

23. Water District An instrumentality of the state of Idaho created by the Director as provided in 
Section 42-604, Idaho Code, for the purpose of performing the essential governmental function of distribution of 
water among appropriators under Idaho law (10-7-94) 

2 4  Watermaster A person elected and appointed as provided in Section 42-605, and Section 42-801, 
Idaho Code, to distribute water within a water district (1 0-7-94) 

25.. Water Right, The legal right to divert and use or to protect in place the public waters of the state of 
Idaho where such right is evidenced by a decree, a permit or license issued by the Department, a beneficial or 
constitutional use right or a right based on federal law (10-7-94) 

011 -- 019. (RESERVED) 

0 2 0  GEV1.:K,\I. S I \ I  E\IEV IS 01. PURPOSE ,\XD POLICIES I.'C)K 
\l.AS.ACE\IESl OF SLtRF.\CE : \ \ I )  GHOIVI) \V,\ I'EK HKSOL'KCES (RULE 2U) 

CONJUNCIIVE 

U 1 Distrihutit~n 01 M u l c t  .\mong I he l lolde~s 01 Scnio~ .And Junior-Priolit? Rights I h e c  rut.,. 
apply to 311 sinlarions ii1 rlle state \<here the rl~\.er,t,,n aid use ~~in. .nct  unJet juni~r-prioriry gto11n.1 wotet ligllrs eltllst 
individually or collectivelv causes material iniurv to uses of water under senior-uriotiti water rights 'The mles govern 
the distribution of water f;om ground watex sbuices and areas having a common ground water  upp ply (101-7-94) 

02 Prior Appropriation Doctrine These rules acknowledge all elements of the prior appropriation 
doctrine as established by Idaho law (10-7-94) 

03. Reasonable Use Of Surface And Ground Water Ihese rules integrate the administration and use 
of surface and ground water in a manner consistent with the traditional policy of reasonable use of both surface and 
ground water The policy of reasonable use includes the concepts of priority in time and superiority in right being 
subject to conditions of reasonable use as the legislature may by law prescribe as provided in Article XV, Section 5, 
Idaho Constitution, optimum development of water resources in the public interest prescribed in A~ticle XV, Section 
7, Idaho Constitution, and full economic development as defined by Idaho law An appropriator is not entitled to 
command the entirety of large volumes of water in a surfice or ground water source to support his appropriation 
conhary to the public policy of reasonable use of water as described in this rule (10-7-94) 

04. Delivery Calls Ihese rules provide the basis and procedure for responding to delivery calls made 
by the holder of a senior-priority su~face or ground water right against the holder of a juuior-priority ground water 
right The principle of the futile call applies to the dishibution of water under these rules Although a call may he 
denied under the futile call doctrine, these rules may require mitigation or staged or phased curtailment of a junior- 
priority use if diversion and use of water by the holder of the junior-priority water right causes material injury, even 
though not immediately measurable, to the holder of a senior-priority surface or ground water right in instances where 
the hydrologic connection may be remote, the resource is large and no direct immediate relief would be achieved if 
the junior-priority water use was discontinued (10-7-94) 
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05 Exercise Of Water Rights Ihese rules ~ r o v ~ d e  the basis for detenninmg the reasonableness of the 
klivr.r.*ion lnll uss of \\,lrcr by both rhs  ~ ' O I J ~ I  of a jcnior-pric,ritv 5ratr.i rrght n .h ,~  rcqur..i< piiorlty del~\.cry JIIJ lllc 
holJci 01 a lunl,lr-priority \\.3to right lg~in,t  n h ~ l n 1  ihc ,all IS nlzrle ( I u- 7.~14) 

0 6  Areas Having A Common Ground Water Supply Ihese rules provide the basis for the 
designation of areas of the state that have a common ground water supply and the procedures that will he followed in 
incorporating the water rights within such areas into existing water districts or creating new districts as provided in 
Section 42-237a.g, and Section 42-604, Idaho Code, or designating such areas as ground water management areas as 
provided in Section 42-233(b), Idaho Code (10-7-94) 

07,. Sequence Of Actions For Responding I n  Delivery Calls. Rule 30 provides procedures fbr 
responding to delivery calls within areas having a common ground water supply that have not been incorporated into 
an existing or new water district or designated a ground water management area Rule 40 provides procedures for 
responding to delivery calls within water districts where areas having a common ground water supply have been 
incorporated into the district or a new district has been created Rule 41 provides procedures for responding to 
delivery calls within areas that have been designated as ground water management areas Rule 50 designates specific 
known areas having a common ground water supply within the state (10-7-94) 

08.. Reasonably Anticipated Average Rate Of Future Natural Recharge. These rules provide for 
administration of the use of ground water resources to achieve the goal that withdrawals of' ground water not exceed 
the reasonably anticipated average rate of future natural recharge (Section 42-237a g , Idaho Code) (10-7-94) 

0 9  Saving Of Defenses Nothing in these rules shall affect or in any way limit any person's entitlement 
to assert any defense or claim based upon fact or law in any contested case or other proceeding (10-7-94) 

10. Wells As Alternate O r  Changed Points Of Diversion For Water Rights From A Surface Water 
Source Nothing in these rules shall orohibit anv holder of a water right from a surface water source 6om seeking, 
pursuant to 1daKo law, to change the' point of &version of the water-to an inter-connected area having a common 
ground water supply (10-7-94) 

1 1  Domestic And Stock Watering Ground Water Rights Exempt A delivery call shall not be 
effective against any ground water right used for domestic purposes regardless of priority date where such domestic 
use is within the limits of the definition set forth in Section 42-111, Idaho Code, nor against any ground water right 
used for stock watering where such stock watering use is within the limits of the definition set forth in Section 42- 
1401A(12). Idaho Code: nrovided. however. this exemntion shall not ntohibit the holder of a water rieht for domestic . ,. 
Jr irosk waterrng uses l i im inaking deli\;ry (dl, I I I : I U ~ I I I ~  a deli\.&). .:dl ;ig:~inst r h t  holdsl, or oihci d ~ ~ i n c ~ t r ~  01 

~t~)~hn..iteiing lights, \vhcrr. the ht~lJci ,)iSuch right i5 sutkl~ng trutell~l i t l l u y  ( 10-7-941 

021 -- 029. (RESERVED) 

030. RESPONSES ID CALLS FOR WATER DELIVERY MADE BY THE HOLDERS O F  SENIOR- 
PRIORITY SURFACE OR GROUND WATER RIGHTS AGAINST 'THE HOLDERS OF JUNIOR- 
PRIORITY GROUND WATER RIGHTS WITHIN AREAS OF THE STATE NOT IN ORGANIZED - ~ ~ -  - ~ - ~  - ~~~~ - - ~~~~~~-~ ~ - - ~ - ~  -~ 

\VVI  E K  I)ISI.KIC.I.S OK \\ I  1 . ~ 1 ~  I\..\ I.EH [)IS 1 . ~ 1 ~  I S  H HERE GROUSD \V.\TER RE(;U~..\I.IOS II.\S 
YOT BEEY ISCLCDED IY I'IIE FL'YCTIOSS OF SUCIl DlSTKlC 1.5 OK \\17111V .ZKI<.\S 'I H \  I' H.\\'b: 
V O f  BEEV I)ESICV:VI'b:I) CKOIISI) \\ '\ I'EH \I:\\,\C.E\IEST .\RE;\S (RULE 30) 

01. Delivery Call (Petition) When a delivery call is made by the holder of a surface or pound water 
right (petitioner) alleging that by reason of diversion of water by the holders of one (1) or more junior-priority ground 
water rights (respondents) the petitioner is suffering material injury, the petitioner shall file with the Director a 
petition in writing containing, at least, the following in addition to the information required by IDAPA 37.0101, 
"Rules of Procedu~e of the Department of Water Resources," Rule 230: (1 0-7-94) 

a,. A description of the water rights of the petitioner including a listing of the decree, license, permit, 
claim or other documentation of such right, the water diversion and delivery system being used by petitioner and the 
beneficial use being made of the water (10-7-94) 
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h. The names, addresses and description of the water rights of the ground water users (respondents) 
who are alleged to be causing material injury to the rights of the petitioner in so far as such information is known by 
the petitioner or can be reasonably determined by a search of public records (1 0-7-94) 

c. All information, measurements, data or study results available to the petitioner to support the claim 
of material injury (1 0-7-94) 

d A description of the area having a common ground water supply within which petitioner desires 
junior-priority ground water diversion and use to be regulated (10-7-94) 

0 2  Contested Case Ihe Department will consider the matter as apetition for contested case under the 
Department's Rules of Procedure, IDAPA 37 01 01 The petitioner shall serve the petition upon all known 
res~ondents as reanired bv IDAPA 37 01 01. "Rules of Procedure of the Deoartment of Water Resources." Rule 203 
In odd~rlul~ t c r  iuch rlirr~rr..;c~~~ss hy psririunct. rhs l):p,~rr~n:nr iv111 y \ e  r k l l  gt l lrr~l  notl;c hy p~~blic;~~;on or news 
rclx\s ;IS W I I I  ad\ I ~ C  gr,l~nd wrlrc.r u s c ~ r ~  \ \ ~ r h i n  rh: pcrilional 3 1 ~  ofthe ~niotrer (10-7.941 

03. Informal Resolution The Department may initially consider the contested case for infbrmal 
resolutionunder the provisions of Section 67-5241, Idaho Code, if doing so will expedite the case without prejudicing 
the interests of any party (10-7-94) 

0 4  Petition For Modification Of An Existing Water District In the event the petition proposes 
regulation of ground water rights conjunctively with surface water tights in an organized water district, and the water 
rights have been adjudicated, the Department may consider such to be a petition for modification of the organized 
water district and notice of proposed modification of the water district shall be provided by the Director pursuant to 
Section 42-604, Idaho Code The Department will proceed to consider the matter addressed by the petition under the 
Department's Rules of Procedure (1 0-7-94) 

0 5  Petition For Creation Of A New Water District In the event the petition proposes regulation of 
ground water rights from a ground water source or conjunctively with surface water rights within an area having a 
common ground water supply which is not in an existing water district, and the water rights have been adjudicated, 
the Department may consider such to be a petition for creation of a new water district and notice of proposed creation 
of a water district shall be provided by the Director pursuant to Section 42-604, Idaho Code The Department will 
proceed to consider the matter under the Depatment's Rules of Procedure (10-7-94) 

0 6  Petition For Designation Of A Ground Water Management Area In the event the petition 
proposes regulation of ground water rights fiom an area having a common ground water supply within which the 
water rights have not been adjudicated, the Depastment may consider such to be a petition for designation of a ground 
water management area pursuant to Section 42-233(b), Idaho Code The Department will proceed to consider the 
matter under the Department's Rules of Procedure (1 0-7-94) 

07. Order Following consideration of the contested case under the Department's Rules of Procedure, 
the Director may, by order, take any or all of the following actions: (1 0-'7-94) 

a,, Deny the petition in whole or in part; (10-7-94) 

b .  Grant the petition in whole or in part or upon conditions; (1 0-7-94) 

c .  Determine an area having a common ground water supply which affects the flow of water in a 
surfice water source in an organized water district; (1 0-'7-94) 

d Incorporate an area having a common ground water supply into an organized wateI district 
following the procedures of Section 42-604, Idaho Code, provided that the ground water rights that would be 
incorporated into the water district have been adjudicated relative to the rights already encompassed within the 
district; (10-7-94) 

e,, Create a new water district following the procedures of Section 42-604, Idaho Code, provided that 
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the water rights to be included in the new water district have been adjudicated; (10- 7-94) 

f:, Determine the need for an adjudication of the oriorities and nermissible rates and volumes of ~ ~ 

Ji\.cl,lon 2nd consuniprive use utiJcr tlic surfkc 3nd ground \v31c1 r i sh t i  of ilc? petitit)~ier 311d rc,pondcnt.: ~ n d  1ni113rc 
,oih adjudi;at~(lo p~1.1.3nt to Scr.t~~>n 42- 1406. Idaho C'oJc; ( 1  U-7-'J4) 

g By summary order as provided in Section 42-237 a g , Idaho Code, prohibit or limit the withdrawal 
of water fiom any well during any period it is determined that water to fill any water right is not there available 
without causing ground water levels to be drawn below the reasonable ground water pumping level, or would affect 
the present or future use of any prior surface or ground water right or result in the withdrawing of the ground water 
supply at a rate beyond the reasonably anticipated average rate of future natural recharge The Director will take into 
consideration the existence of any approved mitigation plan before issuing any order prohibiting or limiting 
withdrawal of water from any well; or (10-7-94) 

h Dcsi:nat~.~ gn~und watc~ ~nian.igr.mcnt ;#re3 u~idel [lie pro\ 1i1.1ns il l  Sc;tion 42-?33(b,. IJ,ilio Code, 
11 il Jppcars th:tt a d ~ ~ l i ~ l ~ ~ l r r l l ~ u ~ ~  ol'tlic di\'~t,ion and use ,rin,:itc~ ilom 311 area h i v i n ~  a iomm.,n gr,>unJ \\.it;r %upplv 
is rc.v~ue.l bccrlusc the ~ r ~ ~ u n d  \\arcs iu~p ly  i,  insuffictcur 10 meet the demands oi \r.atc~ rivlits or thc divc~slon nral 
use ofwater is at a rate 6eyond the reas&ably anticipated average rate of future natural rech&ge and modification of 
an existing water district or creation of a new water district cannot be readily accomplished due to the need to fust 
obtain an adjudication of the water rights (10-7-94) 

0 8  Orders For Interim Administration For the purposes of Rule Subsections 03007d and 
030.07.e, an outstanding order for interim administIation of ~ ~ a t e r  rights issued by the coint pursuant to Section 42- 
1417, Idaho Code, in a general adjudication proceeding shall he considered as an adjudication of the water rights 
involved (10-7-94) 

0 9  Administration Pursuant In  Rnle 40 Upon a finding of an area of common ground water supply 
and upon the incorporation of such area into an organized water district, or the creation of a new water district, the use 
of water shall be administered in accordance with the priorities ofthe various water rights as provided in Rule 40 

(10-7-94) 

10. Administration Pursuant 1'0 Rule 41 Upon the designation of a ground water management area, 
the diversion and use of water within such area shall be administered in accordance with the priorities of the various 
water rights as provided in Rule 41 (1 0-7-94) 

0 3 1  DEIERMINING AREAS HAVINGA COMMON GROUND WAIER SUPPLY (RULE 31),, 

01. Director To Consider Information Ihe Director will consider all available data and information 
that describes the relationship between ground water and surfice water in maldng a finding of an area of common 
ground water supply (10-7-94) 

02 Kinds Of Information Ihe information considered may include, but is not limited to, any or all of 
the following: (10-7-94) 

a Water level measurements, studies, reports, computer simulations, pumpmg tests, hydrogaphs of 
stream flow and ground water levels and other such data; and (10-7-94) 

b Tlie tcstltnon). and trp~nion ut cxpcrt \virncsscs at n Iie:~riog OII II pc.tltlon rot c n p ~ n s i ~ n  or n \\, .~tc~ 
~ l , t l l 2 1  or organi7.irio1i of .I nc!v \!3tc1 di , t~ta rr .Ieii~niti~rn or J ground w:itel inati:tpoietit 3 1 ~ 3  (10-7-94) 

03. Criteria For Findings A ground water source will he determined to be an area having a common 
ground water supply if: (10-7-94) 

a .  Ihe ground water source supplies water to or receives water from a surface water source; or 
(10-7-94) 

b Diversion and use of water from the ground water source will cause water to move fiom the surface 



IDAHO ADMINISTRATIVE CODE 
Department of Water Resources 

IDAPA 37.03 11 - Conjunctive Management of 
Surface and Ground Water Resources 

water source to the ground water source (10-7-94) 

c Diversion and use of water from the ground water source has an impact upon the ground water 
supply available to other persons who drvert and use water from the same ground water source (10-7-94) 

04. Reasonably Anticipated Average Rate Of'Futnre Natural Recharge The Director will estimate 
the reasonably anticipated average rate of future natural recharge for an area having a common ground water supply. 
Such estimates will be made and updated periodically as new data and information are available and conditions of 
diversion and use change (10-7-94) 

05. Findings The findings of the Director shall be included in the Order issued pursuant to Rule 
Subsection 030 07 (10-7-94) 

032. -- 039  (RESERVED) 

040. RESPONSES lD CALLS FOR WAIER DELIVERY MADE BY I H E  HOLDERS OF SENIOR- 
PRIORITY SURFACE OR GROUND WATER RIGHTS AGAINST THE HOLDERS OF JUNIOR- 
PRIORITY GROUND WATER RIGHIS FROM AREAS HAVING A COMMON GROUND WATER 
SUPPLY IN AN ORGANIZED WATER DISTRICT (RULE 40) 

01. Responding To A Delivery Call When a delivery call is made by the holder of a senior-priority 
water right (petitioner) alleging that by reason of diversion of water by the holders of one (1) or more junior-priority 
ground water rights (respondents) from an area having a common ground water supply in an organized water district 
the petitioner is suffering material injury, and upon a finding by the Director as provided in Rule 42 that material 
inju~y is occu~ring, the Director, through the watermaster, shall: (1 0-'7-94) 

a,, Regulate the diversion and use of water in accordance with the priorities of rights of the various 
surface or ground water users whose rights are included within the district, provided, that regulation of junior-priority 
ground water diversion and use where the material injury is delayed or long range may, by order of the Director, be 
phased-in over not more than a five-year (5) period to lessen the economic impact of immediate and complete 
cutailment; or (1 0-7-94) 

b.  Allow out-of-priority diversion of water by junior-priority ground water users pursuant to a 
mitigation plan that has been approved by the Director (10-7-94) 

02. Regulation Of Uses Of Water By Watermaster Ihe Director, through the watermaster, shall 
regulate use of water within the water district pursuant to Idaho law and the priorities of water rights as provided in 
Section 42-604, Idaho Code, and under the following procedures: (10-'7-94) 

a ,  The watermaster shall determine the quantity of surface water of any stream included within the 
water district which is available for diversion and shall shut the headgates of the holders of junior-priority surface 
water rights as necessary to assure that water is being diverted and used in accordance with the priorities of the 
respective water rights from the surface water source (1 0-7-94) 

h Ille a.aterml;tel shall regulate the J I V ~ I ~ I , ) I I  dnd use ot gn)unrl water in xc.)~dan:e \ \ ~ t l r  the i~ghts 
thercr,), ipptu\.ed miriglriou plolts and o~dcts issued by the 1)itc:tor (I 0-7-441 

c Where a call is made bv the holder of a senior-nrioritv water right against the holder of a iunior- ., ., 
p11011n ~ ( I U I I ~  ~ V C ~ F I  I I ~ ~ I I  111 tile \ n t e ~  i ~ \ t r ~ i i  the ~ I . , I I C I I I I ~ ~ I C I  \i1.111 l i i i t  J~ter111tne u11etl1e1 rl 11~11g31ion P i i l l  llas 
heco 3ppn1vr.d hy the I)irc.rto~ a.h:rc.hy Jiver\i~)n (11 ground \ w t e ~  may he dh~\\.cd III c~~ntinur. (rut oip~iorit). ~~rdcr  11 
the holder of a junior-priority ground water right is a participant in such approved mitigation plan, and is operating in 
conformance therewith, the watermaster shall allow the ground water use to continue out of priority (10- 7-94) 

d. The watermaster shall maintain records of the diversions of water by surfice and ground water 
users within the water district and records of' water provided and other compensation supplied under the approved 
mitigation nlan which shall be comniled into the annual renort which is reouired hv Section 42-606. Idaho Code. 
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e ,  Under the direction of the Department, watennasters of separate water districts shall cooperate and 
reciorocate in assistine each other in assurine that diversion and use ofwater under water riehts is administered in a - 
maker  to assure prot&tion of senior-prionty water rights provided the relative priorities oTthe water rights within 
the separate water districts have been adjudicated (1 0-7-94) 

03. Reasonable Exercise Of Rights In determining whether diversion and use of water under rights 
will be regulated under Rule Subsection 040 01 a or 040 01 b , the Director shall consider whether the petitioner 
making the delivery call is suffering material injury to a senior-priority water right and is diverting and using water 
efficiently and without waste, and in a manna consistent with the goal of reasonable use of surface and ground waters 
as described in Rule 42 The Director will also consider whether the respondent junior-priority water right holder is 
using water efficiently and without waste (10-7-94) 

04 Actions Of I h e  Watermaster Under A Mitieation Plan Where a mitieation ~ l a n  has been - - 
dpplu\eJ 3s pr.~v~JcJ i n  l<ule 42, the \\ar:rnl:isret may pcrmir rhe d~vclslur~ J I I ~  use s ~ i : g . ) ~ n J  \II : I  1 ~ 1  c~mrinue ,)III of 
ptiot~ly drdel nltli~n thc tv~tcr Jt5trlct pt,~\,iJed the holder or the junior-priorlr!. groulld wxer rlgllt tlperate. in 

~ - - - 

accordance with such approved mitigation plan (10-'7-94) 

05.. Curtailment Of Use Where Diversions Xot In Accord With Mitigation Plan O r  Mitigation 
Plan Is Not Effective Where a mitigation plan has been approved and the junior-priority ground water user fails to 
operate in accordance with such approved plan or the plan fails to mitigate the material injury resulting from 
diversion anduse of water by holden ofjunior-priority water rights, the watennaster will notify the Director who will 
iqmediately issue cease and desist orders and direct the watermaster to terminate the out-oRpriority use of' ground 
water rights otherwise benefiting iiom such plan or take such other actions as provided in the mitigation plan to 
ensure protection of senior-priority water rights (10-7-94) 

06. Collection Of' Assessments Within Water District. Where a mitigation plan has been approved, 
the watermaster of the water district shall include the costs of administration of the plan within the proposed annual 
operation budget of the district; and, upon approval by the water users at the annual water district meeting, the water 
district shall provide for the collection of assessment of ground water users as provided by the plan, collect the 
assessments and expend funds for the operation of the plan; and the watermaster shall maintain records of the 
volumes of water or other compensation made available by the plan and the disposition of such water or other 
compensation (10-7-94) 

041. ADMINISIRAIION OF DIVERSION AND USE OF WAIER WIIHIN A GROUND WAIER 
MANAGEMENT AREA (RULE 41) 

0 1  Responding Ib A Delivery CaU When a delivery call is made by the holder of a senior-priority 
ground water right against holders of junior-priority ground water rights in a designated ground water management 
area alleeine that the ground water suonlv is insufficient to meet the demands of water riehts within all or oortions of 

a .  The petitioner shall he required to submit all information available to petitioner on which the claim 
is based that the water supply is insufficient (10-7-94) 

b., Ihe Director shall conduct a fact-finding hearing on the petition at which the petitioner and 
respondents may present evidence on the water supply, and the diversion and use of water from the ground water 
management area (10-7-94) 

0 2  Order Following the hearing, the Director may take any or all of the following actions: (10-7-94) 

a,, Deny the petition in whole or in part; (10-7-94) 

b ,  Grant the petition in whole or in part or upon conditions; (10-7-94) 

c. Find that the water supply of the ground water management area is insufficient to meet the 
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demands of water rights within all or portions of the ground water management area and order water right holders on 
a time priority basis to cease or reduce withdrawal of water, provided that the Director shall consider the expected 
benefits of an approved mitigation plan in making such finding (10-7-94) 

d.  Require the installation of measuring devices and the reporting of water diversions pursuant to 
Section 42-701, Idaho Code (10-7-94) 

03 I h l e  :\nd Eflcct Of Ordcr :\oy t,rJcl 111 C L , ~ S ~  U I  ~CJLICCI \\.irhdt:~\\..~l of  at at:^ \ v I I I  be IS , I I~ , I  pliol 
lo S:ptembe~ I :ind shill be r.ff:crivr. io! thc growitig season dur111g rile >C:II idllva.~ng tile date 1Ite illdet is yoen and 
unttl 3u.h ,,rJcr IS ~:\.t~kr.d or rnc~dtried hy I'unhcl order oirhc 1)irc:ror (10-7-94] 

04. Pr.eparation Of Water. Right Priority Schedule For the purposes ofthe Order provided in Rule 
Subsections 041 02 and 041 03, the Director will utilize all available water right records, claims, permits, licenses and 
decrees to prepare a water right priority schedule 

(10-7-94) 

042. DETERMINING MAIERIAL INJURY AND REASONABLENESS OF WAIER DIVERSIONS 
(RULE 42) 

0 1  Factors Factors the Director may consider in determining whether the holders of water rights are 
suffering material injury and using water efficiently and without waste include, hut are not limited to, the following: 

(1 0-7-94) 

a .  Ihe  amount of water available in the source from which the water right is diverted (10-7-94) 

h The effort or expense of the holder of the water right to divert water from the source (10-7-94) 

c,, Whether the exercise of junior-priority ground water rights individually or collectively affects the 
auantitv and timine of when water is available to. and the cost of exercisine. a senior-nrioritv surface or mound water 
right ihiz may i n . 7 ~ ~ ~  the ic~.,,nal 3, \+r,ll 3, rh: multi-y-31 and ~.uniolxri;:c imp:t.ts Liall ;round n ~ ; i r r . ~ \ ~ ~ i t l i d r a \ \ ~ a l ~  
irorn lltc are3 hxv111g A ori1111<1n ~ I ~ U I I J  \vrller zupplv 110-7-91) 

d.  If for irrigation, the rate of diversion compared to the acreage of land served, the annual volume of 
water diverted, the system diversion and conveyance efficiency, and the method of irrigation water application. 

e,, Ihe  amount of water being diverted and used compared to the water rights (10-7-94) 

f The existence of water measuring and recording devices (10-7-94) 

g ,  Ihe  extent to which the requirements of the holder of a senior-priority water right could he met 
with the user's existing facilities and water supplies by employing reasonable diversion and conveyance efficiency 
and conservation practices; provided, however, the holder of a surface water storage right shall be entitled to maintain 
a reasonable amount of caw-over storage to assure water sun~lies for future dtv vears. In determining a reasonable . . . , 
:~tiiou~it oi:.irry-over rto~xyc \r.ircl. the I ) i ~ c i t o ~  sh.rll ~ U I I S ~ ~ C I I  the .I~~I:I:c onouol rarc of f i l l  o is to~:~pc re>ct\,o:ls .$rid 
the 3ve13~r. 3nnu~l C.iry-o\,cr I U I  prtor ~ n i p a r a h l ~ .  \\.ater c~t~idttioni ~ n . l  th: proi:crcd n.arc~ \uppl\ iht the .ystcm. 

h I h; cxtc~it \vhicli rlic !cquir:nicnt* or rhc scnio~-pt:o~iry i l r ~ f ~ c c  \r,.~tet riglit could bc 111~1 11bin5 
:~ltern:lrc re:i\onoble Iiiennr of dive~sioti or alte~n.l!s points of dl\.ersto~i, ~ t i~ lud~r ip  tile c.~nzuu:t~.~ti ,li\r.cll> ur tile ~ s c  
of existing wells to divert and use water from the a k a  having a common ground water s u ~ ~ l v  under the oetitioner's - .. . 
surface water right priority (10-7-94) 

02. Delivery Call For Curtailment Of Pumping Ihe  holder of a senior-priority surface or ground 
water right will he prevented from making a delivery call for curtailment of'pumping of any well used by the holder of 
a junior-priority ground water right where use of water under the junior-priority right is covered by an approved and 
effectively operating mitigation plan 
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(10-7-94) 

043 MIIIGAIION PLANS (RULE 43). 

01 Submission Of Mitigation Plans A proposed mitigation plan shall he submitted to the Director in 
writing and shall contain the following information: (10-7-94) 

a ,  The name and mailing address of the person or persons submitting the plan (1 0-'7-94) 

b.  Identification of the water rights for which benefit the mitigation plan is proposed (10-7-94) 

c .  A description of the plan setting forth the water supplies proposed to be used fbr mitigation and any 
circumstances or limitations on the availability of such supplies (1 0-7-94) 

d., Such info~mation as shall allow the Director to evaluate the factors set forth in Rule Subsection 
043 03 (1 0-7-94) 

0 3 .  Factors In  Be Considered Factors that may he considered by the Director in determining whether 
a p~oposed mitigation plan will prevent injury to senior rights include, hut are not limited to, the following: (10-7-94) 

a .  Whether delivery, storage and use of water pursuant to the mitigation plan is in compliance with 
Idaho law (10-7-94) 

b Whether the mitigation plan will provide replacement water, at the time and place required by the 
senior-mioritv water right, sufficient to offset the de~letive effect of ground water withdrawal on the water available 
in thr .  !UIFJ-.~ or g r o t t ~  ivnter saurre at .u:h rtme ;nd place 35 ro ?;rti,:fy 111: right,: of di\crsion from rhr. 
surraci. t>r gr~~untl \!,arcr juur.: C'~n,iJer31ion \r,lll be :I! to  I., tllr hr.tarry 3nd <r,as\rn.il atailxhtlitv o i  !r,at:r tin 
diversion so as not to require replacement water at times when the surface right historically has not received a full 
supply, such as during annual low-flow periods and extended drought periods (10-7-94) 

c,, Whether the mitigation plan provides replacement water supplies or other appropriate 
compensation to the senior-priority water right when needed during a time of shortage even if the effect of pumping is 
spread over many years and will continue for years after pumping is curtailed A mitigation plan may allow for multi- 
season accounting of ground water withhawals and provide for replacement water to take advantage of variability in 
seasonal water supply Ihe  mitigation plan must include contingency provisions to assure protection of the senior- 
priority right in the event the mitigation water source becomes unavailable (1 0-7-94) 

d,, Whether the mitigation plan proposes artificial recharge of an area of common ground water supply 
as a means of protecting ground water pumping levels, compensating senior-priority water rights, or providing aquifer 
storage for exchange or other purposes related to the mitigation plan (1 0-7-94) 

e. Where a mitigation plan is based upon computer simulations and calculations, whether such plan 
uses generally accepted and appropriate enginee~ing and hydrogeologic formulae for calculating the depletive effect 
of the ground water withdrawal (10-7-94) 

f .  Whether the mitigation plan uses generally accepted and appropriate values for aquifer 
characteristics such as transmissivity, specific yield, and other relevant factors (10-7-94) 

g.  Whether the mitigation plan reasonably calculates the consumptive use component of ground water 
diversion and use (10-7-94) 

h Ihe  reliability of the source of replacement water over the term in which it is proposed to be used 
unde~ the mitigation plan (10- 7-94) 
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i ,  Whether the mitigation plan proposes enlargement of the rate of diversion, seasonal quantity or 
time of diversion under any water right being proposed for use in the mitigation plan (1 0-7-94) 

j,, Whether the mitigation plan is consistent with the conservation of water resources, the public 
interest or injures other water rights, or would result in the diversion and use of ground water at a rate beyond the 
reasonably anticipated average rate of future natural recharge (10-7-94) 

k,, Whether the mitigation plan provides for monitoring and adjustment as necessary to protect senior- 
priority water tights from material injury (10-7-94) 

I \Vhcrhcr ihc pla~i prc,viJcs for niir~p.~rion or rl~e e t k ~ t s  p.mipln;r or csl.tlnf well.: and the cif:as 
or pumping of any ne\\. \\ell. a.h~;h nuy hc pr~pc~.r,J 10 rxkc n3rcl frdni the nrens of ; U I I I I I I O ~  &'r.>unJ a.arcr suppl!. 

( I  u-7-94) 

m. \\'hcthc~ (hi. niilig~rion pl.111 p ~ o ~ i d e i  for iuture ~~r11i1p311~1n .III an c.pitahlc hdsi,: by g1o1111d I Y ~ I ~ I  
pump2rs \vhu Ji\ :rr \r,:irer un.1~1 julll~r-pn,,r~t! 1 1 ~ 1 i r .  but w h ~  JO 11o1 ini~iilly p.~~tiiip:~rc io iucl~ i ~ t ~ t ~ ~ a t ~ ~ ~ ~ i  plm 

(10-7-311 

n. .\ I I I I I I ~ ~ I I J ~  plan ma! p~opusc divisio~i of !lie area 01 ~ , ) I I ~ I ~ J I I  gruu~id n . i t i . ~  supply inru ;loncs or 
c ~ l n e ~ i t  l i> l  the purpose ~r ic~>ni~J :~ .~r ton  of local ~mpn..t>. I I I I ~ I I I ~  oiJcplclic)~i~. dnd rcpl.~icmcnr jllpplic~ (llr-7-'111 

0 .  Whether the petitioners and ~espondents have entered into an agreement on an acceptable 
mitigation plan even though such plan may not othenvise he fully in compliance with these provisions (10-7-94) 

0 4 4  -- 049.. (RESERVED),, 

050. AREAS DETERMINED r0 HAVE A COMMON GROUND WAIER SUPPLY (RULE 50) 

0 1  Eastern Snake Plain Aquifer The area of coverage of this rule is the aquifer underlying the 
Eastern Snake River Plain as the aquifer is defined in the report, Hydrology and Digital Simulation of the Regional 
Aquifer System, Eastern Snake River Plain, Idaho, USGS Professional Paper 1408-F, 1992 excluding areas south of 
the Snake River and west of the line sepaating Sections 34 and 35,  Township 10 South, Range 20 East, Boise 
Meridian (10-7-94) 

a ,  The Eastern Snake Plain Aquifer supplies water to and receives water from the Snake River. 
(10-7-94) 

b .  Ihe  Eastern Snake Plain Aquifer is found to be an area having a common ground water supply, 
(10-7-94) 

d Thc Easrcrn Snake I'l~in .-\qr~if:~ :I~C:I of COIIIIIII)II ground narc1 supply n.~ll h: ~ ~ c ~ r c ~ l  .IS :t ncu 
nircr Ilisr~icf J I  inio~porareJ 11110 :to exl.tln3 c r r  cxp~ndcd war:! di,t~i:r .IS prwided in Secrmo 42-604, IJiho Code. 
whetl rl~e r~elirs 1.1 the J1ve1ai.111 n d  u.c o i \ \ .~ t c r  fro111 ~Iic d a l ~ ~ i ? ~  I I . I \ C  ~ ~ C I I  3J1uJ1;.1rcd, u r  \ u I I  hc tlc~i~n,rrcd ,I 
ground water management area 

051. -- 999. (RESERVED) 
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